
1With respect to the separate motion made by Defendant Sandra Lee Gambone, this
memorandum and the accompanying Order will deal only with the requests to dismiss count one
or to compel election. As the Government has not yet had the opportunity to respond to the
severance request, the Court reserves disposition of that specific part of Defendant’s Motion for
consideration at a later time. 
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MEMORANDUM

Padova,J.   September        , 2000

BeforetheCourtareDefendants’Motion to DismissCountOneof theIndictment,filed on

June26,2000,andDefendants’MotiontoCompelElectionorDismissCountOneof theIndictment

asDuplicitous,filed onJuly25,2000.DefendantSandraLeeGambonealsomoves,separately,for

dismissalof CountOne,or, in the alternative,to compelelectionor ordera separatetrial.1 The

Governmentfiled aresponseonJuly25,2000.OralargumentwasheldbeforetheCourtonAugust

23,2000.Thematteris fully briefedandripefor decision.Forthereasonsthatfollow, theCourtwill

denyDefendants’Motions to DismissCount One of the Indictment. The Court will also deny

Defendants’ alternative request to compel election.

I. BACKGROUND
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On April 6, 2000, the Government filed a multi-count indictment againstDefendantsJohn

Gambone, Sr., Anthony Gambone, William Murdock, Sandra Lee Gambone, John Gambone, Jr., and

Robert Carl Meixner. Count One charges a conspiracy to defraud the UnitedStatesin violation of

18U.S.C.§ 371.CountsTwo throughSixty-sevenchargeviolationsof 26U.S.C.§ 7206(fraudand

false statements)of the Internal Revenue Code. Defendants seek to have Count One of the

Indictment dismissed.

II. STANDARD

In considering a motion to dismiss an indictment or a portion of an indictment, the court

acceptsastruethewell-pleadedfactualallegationssetforth in theindictment.SeeUnitedStatesv.

Besmajian, 910F.2d1153,1154(3d Cir. 1990).If thefactsdo not constituteaviolation of federal

law, thechargesshouldbedismissed.SeeUnited States v. Stewart, Crim. Act. No. 96-583, 1997

U.S.Dist.LEXIS 16947,at*2 (E.D.Pa.Oct.22,1997)(citing UnitedStatesv. Polychron, 841F.2d

833, 834 (8th Cir.), certdenied, 488 U.S. 851 (1988)).  

III. DISCUSSION

Defendantsfirst moveto dismissCountOneof theIndictment because it fails properly to

allege a conspiracy to defraud the United States pursuant to the defraud clause of section 371.

Defendantsalsomoveto dismissCount One on the grounds it is duplicitous. In the alternative,

DefendantsasktheCourttocompeltheGovernmenttochoosefrom amongtheallegedconspiracies

in Count One. The Court will consider these arguments in turn.

A. The Defraud Clause

Section 371 of Title 18 of the United States Code provides:

If two or more persons conspire either to commit any offense against the United
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States,or to defraud the United States, or any agency thereof in any manner or for
anypurpose,andoneor moreof suchpersonsdo any act toeffecttheobjectof the
conspiracy,eachshallbefinedunderthistitle or imprisonednotmorethanfive years,
or both.

18 U.S.C. § 371 (1994).

TheCourtof Appealsfor theThirdCircuithasexplainedthatsection371describestwotypes

of conspiracies: (1) a conspiracyto commitasubstantiveoffense under a separate criminal statute

(the “offense” clause);and(2) a conspiracyto defraudthe United States(the “defraud” clause)

without reference to another criminal statute. United Statesv. Alston, 77 F.3d713,718 (3d Cir.

1996). Count One alleges a conspiracy falling under the defraud clause. 

A conspiracy to defraud the United States by frustrating the lawful information-gathering

functionof theInternalRevenueService(“IRS”) is commonlyreferredto asa“Klein conspiracy,”

namedafterthelandmarkdecisionof theUnitedStatesCourtof Appealsfor theSecondCircuit in

United Statesv. Klein, 247 F.2d 908 (2d Cir. 1957).  In Klein, the defendants participated in a

schemeto importandsell Canadianwhiskeyin theUnitedStatesin suchawayasto minimizethe

amountof federalincometax that would be owed.In additionto the filing of false income tax

returns,the Governmentprovided substantialevidenceof additional acts of concealment and

circumstantialevidenceto establishanagreement,includingthecreationof shellcorporationsand

use of overseas accounts. Id. at 909. 

In orderfor CountOneof theIndictmenttostand,it mustproperlyallegeaKlein conspiracy.

A Klein conspiracyconsistsof threeelements:(1)existenceof anagreementtoaccomplishanillegal

or unlawful objective against the United States; (2) commission of an overt act by conspirators in

furtheranceof conspiracy;and(3) intentby thedefendantto agreeto theconspiracyandto defraud



2Defendants William Murdock and Robert Carl Meixner argue for dismissal of Count
One on the basis that “the Government has not alleged that they agreed to be a part of any
conspiracy.” (Def’s Mot. at 12-13). Defendants, however, are mistaken. Paragraph 13 of Count
One of the Indictment clearly and explicitly alleges that all six Defendants conspired to defraud
the United States. (Def’s Mot. ¶13). Defendants challenge whether the specific facts alleged in
the indictment are sufficient to prove intent, but this is not the appropriate inquiry with respect to
this Motion to dismiss.
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theUnitedStates.SeeUnitedStatesv. Adkinson, 158F.3d1147,1153(11th Cir. 1998); United

Statesv. Furkin, 119F.3d1276,1278(7thCir. 1997);UnitedStatesv. Tedder, 801F.2d1437,1446

(4th Cir. 1986).  

In CountOne,theGovernmentallegesthatthesix Defendants“knowingly andwillingfully

conspired, and agreed, togetherandwith othersknownandunknownto the grand jury, to defraud

the United Statesby impeding,impairing, obstructing,and defeatingthe lawful governmental

functionsof theIRSin theascertainment,computation,assessment,andcollectionof revenue. . .”

(Indictment¶13). More specifically, the Government alleges that the conspirators engaged in a three-

part scheme that included: 

(1) skimmingcashfrom their businessesandnot reporting it on their personal tax
returns;(2) payingandnotreportingemployeeincomefrom overtimewages,wages
givenin theform of fraudulentexpensereimbursement,andwagespaidoff-payroll,
therebyaidingandassistingemployeesin thefiling of false tax returns; and(3) not
reporting payments to subcontractors, thereby aiding and assisting some
subcontractors in the failure to report the income.  

(Indictment at 5-6).  

Applying thethree-parttest,theCourtconcludesthattheGovernmenthasproperlyalleged

a Klein conspiracyin Count One.The Government has alleged that there was an agreement to

achieve an unlawful objective, specifically, to defraud the United Statesgovernment.2 The

Government has also alleged a series of overt acts performed by Defendants in furtherance of the
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conspiracy.(Indictment at 11). And, the Government has,with sufficientclarity, allegedintentby

Defendantsto agreeto theconspiracyandto defraudtheUnitedStates.SeeUnitedStatesv. Ervasti,

201F.3d1029,1037-38(8thCir. 2000)(upholdingassufficientKlein conspiracyindictmentwhere

the Governmentallegedthat the defendants“did unlawfully, willfully  and knowingly combine,

conspire, confederate and agree . . . to impede and impair the due administration of the Internal

RevenueCode [sic] of the United Statesin the ascertainment,computation, assessmentand

collection of taxes . . .”)

DefendantscontendthattheGovernmenthasfailedtosatisfythisthird,intentprongof Klein.

Defendantsnote that the Government’sindictmentalleges that Defendants sought to avoid the

requirementsof theFairLaborStandardsAct (“FLSA”). Defendantsarguethatthisis anadmission

bytheGovernmentthatthepurposeof theconspiracywasto avoidtheFLSA,andnotto defraudthe

IRS. 

If Defendants’assertionwerecorrect,thenCountOnewould be fatally flawed. A Klein

conspiracy requires that an agreed upon objective of the conspiracy be to “thwart the IRS’s [sic]

effortsto determineandcollectincometaxes.”UnitedStatesv. Vogt, 910F.2d1184,1203(4thCir.

1990).This objective,or tax purpose,mustbetheobjectof a Klein conspiracy, and not merely a

foreseeableconsequenceof someotherconspiratorialscheme.SeeDennisv. UnitedStates, 384U.S.

855,861(1966).If theavoidanceof thetax is merelyacollateraleffectof thescheme,thenit is not

sufficientto establishaKlein conspiracy.SeeUnitedStatesv. Vogt, 910F.2d1184,1202(4thCir.

1990).  Nevertheless, schemes with multiple objectives are acceptable, even if the primary objective

is concealment of another crime. SeeIngram v. United States, 360 U.S. 672, 680-81 (1959). 

Looking at the allegations in Count One, however, Defendants’ assertion that the



3Defendants similarly contend that, to prove a Klein conspiracy, the Government must
establish that each defendant agreed to interfere with or obstruct one of the IRS’ lawful functions
by deceit, craft or trickery. Defendants cite United States v. Shoup, 608 F.2d 950 (3d Cir. 1979)
in support of this proposition. Shoup, however, neither contains an explicit requirement
regarding deceit, nor involves a tax conspiracy. In any case, the Court believes the scheme
alleged in the Indictment against these Defendants does involve deceit, craft or trickery. 
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Government has failed to meettheintentprongof Klein cannotbe correct. Here, the Government

explicitly hasallegedaconspiracyaimedatdefeatingthelawful governmentalfunctionsof theIRS.

Nothing on the faceof the indictment,including a statement of a second, concurrent objective,

negatesthe allegedtax motive. No case law prohibits the Government from proving multiple

objectives in the conspiracy. 

To bolsterits contentionthatCountOnefails to allegeaKlein conspiracy,Defendantsalso

arguethataKlein conspiracymustbecomplexandcontaindeceptions.Defendants’memorandum

containsseveralpagesof analysisof theconspiracyin Klein, andexplainswhythecaseatbaris not

nearlyas complex.The Court disagrees, however, that a scheme need be complex in order to

constitutea Klein conspiracy.3 While many conspiraciesare by their naturecomplex,a Klein

conspiracy does not require a particular level of complexity. Reviewing courts have upheld Klein

conspiracy convictions on fact patterns far less complex than in the original Klein case.See, e.g.,

UnitedStatesv. Furkin, 119F.3d1276(7thCir. 1997)(upholdingconspiracyconvictionof business

ownerwho purchasedgamblingmachines with cash and did not record or report income); United

Statesv. Goldberg, 105F.3d770(1stCir. 1997)(upholdingconspiracyconvictionof defendantwho

had prepared and filed falseW-2, W-3, andW-4 statements and concluding “that the conduct and

purposeof thedefendants,althoughmarkedlylesssinisterthanin Klein, couldproperlybefoundto

fall within the outerboundsof section 371.”); seealsoUnited States v. Danella, 931 F. Supp. 374
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(E.D.Pa. 1996) (denying motion to dismiss defraud clause count where defendants allegedly directed

their lawyerto issuefalseinvoices,paybills, andtakefalsetaxdeductions).SeealsoUnitedStates

v. Olgin, 745F.2d263,266(3dCir. 1984)(involvingtheuseof corporatechecksto fictitiouspayees

to generate cashproceedsandfailure to record and issue receipts for cash sales), cert.denied, 471

U.S.1099(1985).Thus,with respecttowhethertheGovernmenthasallegedaKlein conspiracy,the

only  relevant inquiry is whether the scheme alleged in the Indictment meets the three Klein

requirementsoutlinedin thecaselaw. TheCourtconcludesthattheIndictmentsufficientlyalleges

a Klein conspiracy.

B. The Offense Clause

Defendantsfurther contendthat the Governmenthasallegedonly specific violations of

internal revenue laws, or conspiracy with each other and other employees to engage in these

violationsof thesestatutes. Defendants argue that because the Internal Revenue Code provides

specificcriminal penalties,the crimesallegedhere must be charged either under the substantive

statutes directly, or under the offense clauseof § 371if a conspiracy can be shown. (Def’s Mot. at

3).

The law issettledthata defendantcanbechargedandconvictedfor the same crime under

both the provisions of specificcriminal statutesandthedefraudclauseof § 371.  In UnitedStates

v. Tedder, 801F.2d1437(4thCir. 1986),for example,theCourtof Appealsfor theFourthCircuit

upheld the defendant’s conviction forhis participation in a marijuana smuggling business under §

371,eventhoughhewasalsoconvictedfor illegal importationof marijuanain violationof 21U.S.C.

§963andpossessionwith theintenttodistributemarijuanain violationof 21U.S.C.§846.  The court

applied the standard established in Blockburgerv. United States, 284 U.S. 299 (1932), which
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examinedwhethereachoffenserequiredproofof a factnot requiredby theotheroffenses.Tedder,

801F.2dat 1446.SeealsoBlockburger, 284U.S.at 304(“Where each offense requires proof of a

fact not requiredby theother,a defendantcanbepunishedunderbothstatutesfor a single act or

transaction.”)The court concludedthat,unlike § 846 or § 963, § 371 requires proof of intent to

defraudthe United States.This additional element was sufficient to distinguish between the

prosecutions under § 846 and § 963, and the prosecution under § 371. SeeTedder, at 1446.

Thesameanalysisapplieshere.In provingtheviolationsof specificInternalRevenueCode

provisions, the Government need not prove an intent to defraud the United States. However, this

proofof intentisanecessaryelementfor thedefraudclausecharge.  In other words, the “conspiracy”

objectivedistinguishesCountOnefrom the otherspecificstatutoryoffenses.Thus,Defendants’

argument against allowing a defraud clause prosecution fails.

Defendantshere,however, acknowledge that the Government has alleged the existence of

a conspiracy.Theycontendthatthe Government ought to have charged Defendants with multiple

conspiraciesundertheoffenseclause,ratherthanasingleconspiracyunderthedefraudclause.The

argument in favor of such a rule is basedon theSixth Circuit Courtof Appeals decision in United

States v. Minarik, 875 F.2d 1186 (6th Cir. 1989). The Minarik defendantswere accused of

attemptingtohideassetsfromtheIRSafterreceivingnoticesof taxassessments.Id. at1187.Calling

theoffenseanddefraudclauses“mutually exclusive”asapplied to the facts in the case, the court

heldthattheproofsofferedonly supportedaconspiracyto violate26U.S.C.§ 7206(4),prohibiting

concealmentof assetsfrom the IRS. Id. Thus, the court reasoned, the Government improperly

charged the defendant with a conspiracy under the defraud clause. Seeid.

TheMinarik court,however,wasprimarilyconcernedwith preventingsubstantialconfusion
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createdby the Government,which switched its legal theories of the crimes charged at trial, thus

depriving defendants of proper notice in the case. UnitedStatesv. Sturman, 951F.2d1466, 1474

(6thCir. 1991)(“The chiefconcernof thisCourtin Minarik wasthatthegovernment,byconstantly

changing the prosecution theory, never adequately informed the defendant of the charges against

him.”) The Minarik rule doesnot requirethat all prosecutorschargeall conspiracies to violate a

specific statute under the offense clause. United Statesv. Mohney, 949 F.2d 899, 902 (6th Cir.

1991).Rather,givenconductmaybeproscribedbyboththeoffenseanddefraudclauses,andthefact

that a particularcourseof conductis chargeable under one clause does not render it immune from

prosecution under the other. SeeArch Trading Co., 987 F.2d 1087, 1092 (4th Cir. 1993).Seealso

UnitedStatesv.Reynolds, 919 F.2d 435, 438-39 (7th Cir. 1990) (rejecting defendant’s argument that

theGovernmentshouldhaveindictedundertheoffenseratherthandefraudclause,notingthat,“[i]f

the prosecutor mustchargeaconspiracy to commit the specific crime, there can never be a charge

of conspiracy to defraud the United States.”) 

Often courts that have distinguishedMinarik have done so after concluding that the

allegations or proofs reflect a conspiracy broaderthanoneundera singleoffenseconspiracy.See,

e.g., United Statesv. Notch, 939 F.2d 895, 901 (10th Cir. 1991) (upholding defraud clause

convictionwhere,“[t]he object of the conspiracy went beyond filing false tax returns; it was to

concealtaxableincomein order to prevent the IRS from accurately ascertaining and collecting

incometaxes.”);UnitedStatesv. Bilzerian, 926F.2d1285,1301(2dCir.) (upholdingconvictionof

thedefendanton securitiesfraudcharges,conspiracyto commit specific offenses, and conspiracy

to defraudtheSECandtheIRS), cert.denied, 502U.S.813(1991).TheGovernment’sability to

chargeconspiracyunderthedefraudclauseis especiallyclearwheretheunderlyingoffensesareof
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multiplestatutoryprovisions.SeeUnitedStatesv. Derezinski, 945F.2d1006,1010(8thCir. 1991)

(upholdingdefraudclauseconvictionbasedontwo statutoryoffenses,notingthat,“it is well settled

that when conductviolatesmore than onecriminal statute, the Governmentmay choosewhich

statute to apply” (citing United States v. Batchelder, 442 U.S. 114, 124-25 (1979)).

TheThird Circuit hasnot ruleddirectly on theMinarik issue.However,thecase at bar is

distinguishablefrom Minarik. TheGovernmentherehasallegedaconspiracyspanning20yearsand

touchinguponat leastfour provisionsof theInternalRevenueCode,theFairLaborStandardsAct,

andthe SocialSecuritywithholding requirements.The allegedconspiracy goes well beyond the

attemptto merelyviolateaparticularprovisionof theInternalRevenuecode.Furthermore,thereis

no dangerof confusionover thechargesbeingbroughtby theGovernment. SeeUnited States v.

D’Amato, 722 F. Supp. 221, 225 (E.D. Pa. 1989) (upholding defraud clause conviction and

distinguishingfrom Minarik in thatD’Amato lackedtheconfusionandinconsistenciesinherentin

Minarik, becausetheGovernmentchargedandprovedonetheoryof criminalconductwith respect

to the indictmentcount).TheGovernmentis thus well within its discretion to charge defendants

under the defraud clause. 

Defendants further contend that the Third Circuit’s decision in United States v.Alston, 77

F.3d713(3dCir. 1996),which involvedanallegeddefraudclauseconspiracycountin thecontext

of afinancialstructuringscheme,appropriatelydeterminesthedispositionof Defendants’Motions

here.In Alston, thedefendantwaschargedandconvictedin afinancialstructuringschemeunderthe

substantiveprovisionandunderthedefraudclause,butabsentanyproofof defendant’sknowledge

of illegality. Id. atDefendantwasconvictedonall counts;however,subsequentto trial theSupreme

CourtestablishedanewrequirementthattheGovernmentprove“willfulness” toobtainastructuring
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conviction.Id. at716.Thedistrictcourtvacatedtheconvictiononthestructuringcount,butrefused

to vacatetheconspiracyclauseconviction,onthebasisthatthemensrearequirementdid notapply

to defraudclauseconspiracies.Id. TheThird Circuit vacatedthedefraudclauseconvictionaswell,

onthebasisthatit couldnotdifferentiatebetweenthe“structuring”schemeof whichthedefendant

wasacquitted,andthe“defraud”schemeunder§ 371.Id. at721.Thecourtwentonto explainthat,

adefendantnotguilty of anoffenseundertheoffenseclausecannotalternativelybeconvictedunder

the defraud clause of § 371. Id.

Alston, however,is an unusualcasethat is distinguishable from the case at bar. The

Governmentherehasallegedaconspiracybasedonmultipleacts,andhasallegedintentthatdiffers

fromtheintentrequiredtoprovespecific,isolatedstatutoryviolations.Theallegationscoverabroad

spectrumof offensesthat,if broughtseparately,wouldrequireseveraldifferentoffenseconspiracy

counts.

For thereasonsstated,theCourtdeniesDefendant’sMotionsto DismissCountOneonthe

basis that the charges should have been charged under the offense clause.

C. Duplicity

Defendantsalsoseekdismissalof CountOne,or in thealternative,anordercompellingthe

Governmenttoelectoneof thethreeconspiracytheoriesin CountOne,onthetheorytheallegations

areduplicitous.Duplicity is the “joining in a singlecountof two or more distinct and separate

offenses.”United Statesv. Stark, 515 F.2d 112, 116-17(3d Cir. 1975).The prohibition against

duplicitouspleadingsreflectsthreeconcerns.  First, an acquittal on a duplicitous count “does not

reveal whether the jury found him not guilty of one crime or not guilty of both. Conceivably this

couldprejudicethedefendantin protectinghimselfagainstdoublejeopardy.” Id.  Second, a guilty
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verdict “doesnot disclosewhetherthe jury found the defendantguilty of onecrime or of both.

Conceivably,this couldprejudicethedefendantin sentencingandin obtaining appellate review.”

Id. Third, joining of offensesmay prejudicethe defendant with respectto evidentiaryrulings.

“Finally, thereis no way of knowingwith a generalverdict on two separateoffenses joined in a

single count whether the jury was unanimous with respect to either.” Id. at 117.

WhetherCountOneis duplicitousdepends on whether the Government’s allegations are

consideredto constitutea singleconspiracyunder 18 U.S.C. § 371, or multiple conspiracies or

violations, as the defensecontends.Defendantscontendthat Count One actually alleges three

separateconspiracies:skimmingcash,payingandnot reporting employee income from overtime

wages,and not reporting payments to subcontractors. Thus, if dismissal is not required, the

Governmentshouldbeorderedto electoneof the conspiracy theories.  The Government responds

thatCountOneconstitutesasinglemasterconspiracywith subsidiaryschemes,andis thereforenot

a duplicitous conspiracy.

Todeterminewhetheraconspiracyis asingleconspiracyormultipleconspiracies,theThird

Circuit hasarticulatedathree-parttest:(1) theexistenceof acommongoalamongtheconspirators;

(2) thenatureof theschemeto determinewhethertheagreementwould bring to passacontinuous

resultwhich would not continuewithout thecooperationof theconspirators;and(3) the extent to

whichtheparticipantsoverlapin thevariousdealings.UnitedStatesv. Kelly, 892F.2d255(3dCir.

1989).In Kelly, the defendants were charged with participating in a scheme to import phenyl-2-

propanone(P2P),achemicalusedtomanufacturemethamphetamine.Id. at259.Applyingthethree-

parttest,thecourtdeterminedthat:(1) therewasacommongoalof all participants,to makemoney

selling “speed”; (2) the changein “membership” of the conspiracyduring the courseof the
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conspiracydidnotsevertheconspiracy,becausetheactivitiesof theparticipantswerestill necessary

to carry out the conspiracy; and (3) the participants continued to participate in the conspiracy, and

did not act at cross-purposes with each other.  Id. at 259-60.  

Basedontherulesarticulatedin Kelly, theCourtconcludesthattheGovernmenthasproperly

allegedasingleconspiracyin CountOne.TheGovernmenthasallegedasinglegoalcommonamong

all Defendants,namely,to defraudtheUnitedStatesby defeatingthelawful functionof theIRSto

determineandcollecttaxes.Thatasingleconspiracyhasbeenallegedis notchangedbyallegations

thattheindividual Defendantscarriedout different activities infurtheranceof theconspiracy.The

allegationsin Count One also indicate the agreementcontemplatedwould bring to pass the

continuousdefrauding of the IRS, and depended upon the continuous cooperation of the

conspirators.Finally, thethreesub-schemesoverlapand,asalleged,work in concerttocarryoutthe

mastergoalof defraudingtheUnitedStates.Whetheror notsuchagrandconspiracyexistedshould

now more appropriately be determined by the evidence at trial. The count is not duplicitous, and

therefore, Defendants’ request that the count be dismissed is denied.

D. Compelling Election

In thealternative, Defendants asktheCourtto compeltheGovernmentto electamongthe

conspiracy theories alleged. As the Court finds the Government has properly alleged a single

conspiracy, this request is also denied.

E. Separate Motion of Sandra Lee Gambone to Dismiss Count One

DefendantMrs. Gambonemoves,separately,to dismiss Count One of the indictment as

duplicitous, or to compel election. For the reasons stated above, these requests are denied.
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IV. CONCLUSION

TheGovernmenthasproperlyallegedaKlein conspiracy,consistingof amulti-partscheme

to defraud the United States government, under 18 U.S.C. § 371. For the above stated reasons,

Defendants’ Motions to Dismiss Count One of the Indictment, or in the Alternative to Compel

Election, are denied.

An appropriate Order follows.



4As the Government has not yet had the opportunity to respond to Sandra Lee Gambone’s request for a
separate trial, the Court reserves disposition of that specific part of Defendant’s Motion for consideration at a later
time.
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ORDER

AND NOW, this          day of September, 2000, upon consideration of Defendants’ Motion

to DismissCountOneof theIndictment(DocketNo. 39),Defendants’Motion to CompelElection

orDismissCountOneof theIndictmentasDuplicitous(DocketNo.51),andSandraLeeGambone’s

Motion for Dismissalof CountOne,or, in thealternative,to Compel Election or Order a Separate

Trial (Docket No. 38),4 the Government’sResponse(DocketNo. 44), andOral Argumentheld

beforetheCourton August23, 2000,IT IS HEREBY ORDERED thatDefendants’requeststo

dismiss Count One of Indictment or to Compel Election are DENIED.

BY THE COURT:

______________________
  John R. Padova, J.


